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Jeffrey  G  Macintosh,  “Disregard  of  Corporate  Personality  in  Canada”  [excerpt  from  working 
paper,  Faculty  of  Law,  University  of  Toronto] 
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2.  Note  on  ScotiaMcLeod  Inc. 
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ScotiaMcLeod  Inc  v  Peoples  Jewellers  Limited  (1995),  26  OR  (3d)  481  (Ont  CA). 
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Notes  on  Identification  Theory  and  case  outcome 


Ontario  Store  Pictures  Inc  v  Mmmuffins  Inc  (1989),  70  OR  (2d)  42  (HCJ) 


People ’s  Department  Stores  Inc  (trustee  of)  v  Wise^  [2003]  QJ  No  505  (Que  CA) 
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ScotiaMcLeod  Inc.  v.  Peoples  Jewellers  Limited^  (1995),  26  O.R.  (3d)  481 
(Ont.  C.A.) 

NOTE  ON  THE  FACTS: 

Montreal  Trust  and  Credit  Lyonnais  bought  $  1 7  million  worth  of  debentures 
of  Peoples  Jewellers  in  a  “private  placement”  (a  purchase  of  securities  that 
was  not  made  pursuant  to  a  prospectus,  an  informational  document  required 
by  Securities  Law  whenever  a  company  issues  its  securities  widely  to 
members  of  the  public).  Note  that  they  are  referred  to  in  the  judgment  below 
as  “the  plaintiffs”.  The  plaintiffs  were  given  a  package  of  information  prior 
to  the  purchase  upon  which  they  alleged  that  they  had  relied  in  making  the 
purchase.  This  package  included  a  prospectus  from  a  previous  financing.  It 
turned  out  that  information  regarding  some  potentially  important  contingent 
liabilities  had  been  left  out  of  this  information  package  (contingent  liabilities 
that  eventually  came  to  fhiition,  bankrupting  Peoples).  The  plaintiffs  (again, 
Montreal  Trust  and  Credit  Lyonnais)  then  sued  both  Peoples  and 
ScotiaMcLeod  (referred  to  in  the  judgment  as  “the  appellants”)  for  what  the 
alleged  misrepresentations  in  the  information  package  (ScotiaMcLeod  had 
helped  to  prepare  the  prospectus  that  was  part  of  the  information  package). 
ScotiaMcLeod  in  turn  filed  a  third  party  claim  against  all  of  the  directors  of 
Peoples  (referred  to  in  the  judgment  as  “the  respondents”),  based  {inter  alia) 
on  the  torts  of  negligent  and/or  fraudulent  misrepresentation.  In  this  third 
party  claim,  ScotiaMcLeod  sought  contribution  and/or  an  indemnity  from 
the  directors  of  Peoples,  alleging  that  it  was  the  conduct  of  the  directors  that 
was  instrumental  in  getting  Montreal  Trust  and  Credit  Lyonnais  to  purchase 
the  debentures. 

Note  below  that  the  court  treats  Gill  (the  Vice-President,  Finance  and 
Administration  of  Peoples)  and  Gerstein  (the  President  and  Chief  Executive 
Officer)  somewhat  differently  from  the  other  directors.  This  is  because  Gill 
and  Gerstein  were  alleged  by  ScotiaMcLeod  to  have  made  direct 
representations  to  Montreal  Trust  and  Credit  Lyonnais  that  induced  them  to 
purchase  the  debentures.  They  had  direct  involvement  in  the  sales;  the  other 
directors  did  not. 

Note  that  there  was  no  contractual  relationship  between  the  purchasers  of  the 
debentures  (Montreal  Trust  and  Credit  Lyonnais)  and  the  directors.  Thus, 
the  third  party  claim  (which  seeks  contribution  and/or  indemnity  from  the 
directors  of  Peoples  should  ScotiaMcLeod  be  found  liable  to  the  plaintiffs  in 
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the  main  action)  necessarily  sounds  in  tort.  The  case  raises  the  issue  of  the 
circumstances  under  which  directors  of  a  corporation  may  be  held  tortiously 
liable  for  acts  of  the  corporation  (in  this  case,  selling  debentures  to  Montreal 
Trust  and  Credit  Lyonnais). 

The  judgment  of  the  Court  of  Appeal  was  delivered  by  Finlayson  J.A.: 

On  the  issue  of  the  possible  causes  of  action  against  the  respondents  qua 
directors,  it  is  significant  that  the  plaintiffs  in  their  statement  of  claim  did  not 
allege  to  have  placed  any  reliance  on  the  actions  of  the  directors  as  a  board 
or  as  individual  directors.  The  substance  of  the  plaintiffs'  claim  against  the 
appellants  is  that,  as  purchasers  of  the  debentures,  the  plaintiffs  relied  on  the 
prospectus  and  the  other  information  referred  to  above.  They  plead  that  the 
appellants  did  not  disclose  to  them  the  debt  support  agreement  and  the  bank 
indemnity  agreement.  They  maintain  that  this  omission  amounted  to  a 
material  misrepresentation,  which  was  intentional,  or  alternatively,  that  it 
was  negligent. 

Accordingly,  it  is  notable  that  the  appellants'  amended  third  party  claim, 
even  when  read  with  the  plaintiffs'  statement  of  claim,  is  silent  on  significant 
particulars  concerning  the  actions  of  the  respondents  as  directors  simpliciter. 
The  third  party  claim  is  only  for  contribution  and  indemnity.  The  pleadings 
do  not  disclose  allegations: 

(a)  of  negligence  on  the  part  of  the  directors; 

(b)  that  the  directors  knew  or  ought  to  have  known  that  the 
Zale  liabilities  were  material  liabilities; 

(c)  that  directors  other  than  Gill  and  Irving  Gerstein  had 
discussions  with  Montreal  Trust  or  Credit  Lyonnais  or 
with  the  appellants  concerning  the  Zale  liabilities  or 
that  they  were  involved  in  the  marketing  of  the 
debentures  sold  to  the  plaintiffs  or  that  they 
participated  in  the  due  diligence  meetings  referred  to  in 
the  amended  third  party  claim; 

(d)  that  the  "certificate  of  no  material  change"  addressed  to 
the  appellant  ScotiaMcLeod  and  the  plaintiffs  was 
signed  by  any  directors  other  than  Gill  and  Irving 
Gerstein  or  that  it  was  signed  by  Gill  and  Irving 
Gerstein  on  behalf  of  the  board  of  directors; 
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from  that  of  the  company  so  as  to  make  the  act  or  conduct  complained  of 
their  own. 

None  of  the  conduct  alleged  against  the  respondent  directors  falls  within 
the  broad  categories  I  have  outlined  above.  Their  exposure,  if  there  is  any,  is 
narrowly  focussed  on  their  formal  decision-making  in  the  name  of  Peoples. 
A  corporation  may  be  liable  for  contracts  that  its  directors  or  officers  have 
caused  it  to  sign,  or  for  representations  those  officers  or  directors  have  made 
in  its  name,  but  this  is  because  a  corporation  can  only  operate  through 
human  agency,  that  is,  through  its  so-called  "directing  mind".  Considering 
that  a  corporation  is  an  inanimate  piece  of  legal  machinery  incapable  of 
thought  or  action,  the  court  can  only  determine  its  legal  liability  by  assessing 
the  conduct  of  those  who  caused  the  company  to  act  in  the  way  that  it  did. 
This  does  not  mean,  however,  that  if  the  actions  of  the  directing  minds  are 
found  wanting,  that  personal  liability  will  flow  through  the  corporation  to 
those  who  caused  it  to  act  as  it  did.  To  hold  the  directors  of  Peoples 
personally  liable,  there  must  be  some  activity  on  their  part  that  takes  them 
out  of  the  role  of  directing  minds  of  the  corporation.  In  this  case,  there  are  no 
such  allegations. 

NOTE  ON  THE  ‘  IDENTIFICATION  THEORY” 

The  court  noted  that  the  “identification  theory”  has  also  been  used  in 
criminal  law.  In  that  context,  the  question  is  whether  the  corporation  shall 
be  held  liable  for  the  acts  of  its  employees.  The  courts  have  stated  that  the 
corporation  will  only  be  criminally  liable  if  the  employee  in  question  was 
sufficiently  senior  as  to  say  that  that  person  was  the  “directing  mind  and 
will”  of  the  corporation.  Thus,  the  identification  theory  is  used  differently  in 
criminal  law  and  in  civil  law. 

NOTE  ON  THE  DISPOSITION  OF  THE  CASE 

The  appellants  wished  to  amend  their  pleadings  to  include  allegations  of 
negligence  against  individual  directors.  The  court  refused,  on  the  basis  that 
it  was  clear  from  appellant  counsel’s  argument  that  the  appellants  were  not 
really  relying  on  allegations  of  negligence  against  individual  directors,  but 
upon  a  theory  of  recovery  (i.e.  that  directors  are  tortiously  liable  for 
corporate  acts)  that  does  not  exist  in  law. 
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The  court,  however,  allowed  the  action  against  Gill  and  Gerstein  to  go 
forward.  The  court  expressed  doubt  that  this  action  could  succeed,  because 
Gill  and  Gerstein  were  entitled  to  the  same  protections  afforded  the  other 
directors.  However,  three  factors  persuaded  the  court  to  allow  the  action 
against  them  to  proceed:  i)  they  were  alleged  to  have  directly  participated  in 
making  representations  to  the  plaintiffs;  ii)  there  were  specific  allegations  of 
negligence  against  them;  and  iii)  the  threshold  for  dismissing  an  action  for 
failing  to  state  a  valid  cause  of  action  is  low. 
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